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WBDA believes as a fundamental principal that:

· 'Individuals who qualify for care and support via a Local Authorities (or other public bodies) eligibility criteria(s) i.e. in WBC's case be deemed to be in 'critical need' and have inadequate financial resources to provide (pay for) their own care and support, should then be solely assessed on their needs which should NOT be compromised by any finance constraint.' 
WBDA also believes that any compromising on that principal could/will lead to a scaling down of care and support packages which in a worse case scenario could/will see disabled people in the greatest need being given limited assistance to manage their condition, leading to: 

· Increased/intolerable pressure being placed on family carers

· Increased health problems for disabled people (and their family carers)

· Increased hospital admissions

· Delays in hospital discharges

· People being forced to leave their homes to be placed in residential care homes

· Greater social isolation    
WBDA would like to take this opportunity to point out to WBC that its members have already chosen to set its eligibility criteria for accessing social care services at 'critical need only' and is only one of a handful of Local Authorities in the UK doing so which in itself is a 'cap' on care and support provision for disabled people and their carers who live in West Berkshire.
WBDA believes that the legal case presented by WBC re: Khana 2001 is not a valid one.

The Court of Appeal judgment, Khana v London Borough Of Southwark was not concerned with affordability issues and makes no judgment as such on the relative affordability of anything in connection with the case in question. The judgement includes a few references, in a broad context on affordability but the judges write that submissions on affordability were not submitted to them, hence the case cannot be regarded as an affordability review. This is made this clear in Para 58 which states:

 
If this had been a case where Mrs Khana's assessed needs could be met in different ways, then, on the authorities already cited, Southwark would have been entitled to take into account its resources in deciding which way to adopt. Mrs Justice Hallett in her judgment seems at certain points to have taken the view that a question of resources did arise in this case. For my part, I would agree with Mr Drabble that any problem of resources would require to made out by evidence, and cannot be assumed to be present. There is no material enabling comparison between the cost of a two bedroom ground floor flat provided by the authority - with or without further community care services - and the costs of living in a residential home. 

The reasoning why Southwark Council would have been permitted to take resources into account is given elsewhere in the judgment, based on a now obsolete White Paper, not statute. The judgment text states:

 

The statutory guidance emphasises at paras.3.16 and 31.8 that those in need and carers should feel that the process of assessment is aimed at meeting their wishes, and aims to encourage them "to exercise genuine choice and participate in the assessment of their care needs and in the making of arrangements for meeting those needs"; at para. 3.24 it identifies an order of preference in constructing care packages, that puts support in the home first, followed by "a move to more suitable accommodation, which might be sheltered or very sheltered housing, together with social services support" second, and then "a move to another private household" third, followed by residential care fourth, nursing home fifth and long-stay in hospital sixth. The aim, it says in para. 3.25, "should be to secure the most cost-effective package of services that meets the user's care needs, taking account of the user's and carers' own preferences". 
It is clear from this non-relevant-to-the-case part of the specific Supreme Court judgment that the Judges were of the view that cost effectiveness is something dependant on needs and preferences and is not an absolute. It does not review the idea of a rigid comparison of costs being required in decision making. It does not review or mention the setting of ceiling limits in domiciliary care costs or anything similar. 

The case of Khana v Southwark is of no direct and of very little indirect relevance for WBC to cite as legal justification for setting a ceiling for domestic care costs, whereas the suitably flexible statements referred to in the judgment, as made in the White Paper may have some relevance, (likely to have been superseded). 

Any legal justification should not out-weigh any duty of care or moral duty WBC has. In the Fair Access to Care Guidance (FACS) – 2003 quoted, the guidance clearly indicates that upper-cost parameters for care packages should only be used as a guide. The current national Fair Access to Care guidance states there is: 
 

a general duty (section 49A of the Disability Discrimination Act 1995) to have due regard to:
° the need to eliminate discrimination that is unlawful under the Disability Discrimination Act 1995;
° the need to eliminate harassment of disabled persons that is related to their disabilities;
° the need to promote equality of opportunity between disabled persons and other persons;
° the need to take account of disabled persons’ disabilities even where that involves treating disabled people more favorably than other persons;
° the need to promote positive attitudes towards disabled persons; and
° the need to encourage participation by disabled persons in public life;
 

Therefore, anyone who is being encouraged to move into a care home against their will may be able to cite up to six legal reasons for refusing and anyone who breaches the rights of the individual may be breaking the Disability Discrimination Act. 
Section 60 in the national guidance states the main outcome criteria in assessing eligibility, as follows: 

 

In particular councils should consider whether the individual’s needs prevent the following outcomes from being achieved:
• Exercising choice and control;
• Health and well-being, including mental and emotional as well as physical health and well-being;
• Personal dignity and respect;
• Quality of life;
• Freedom from discrimination;
• Making a positive contribution;
• Economic well-being;
• Freedom from harm, abuse and neglect, taking wider issues of housing and community safety into account.

 
The core eligibility criteria are all set in the climate of what is generally likely to work better in the home setting than in institutional care. Once an individual has been assessed as meeting the criteria to be eligible for a service, in reviewing and contributing the choices an individual may have as to which services form a reasonable choice, surely it remains paramount that the assessor cannot ignore the eligibility criteria. 
If an individual chooses, reasonably, not to go into institutional care for any of the reasons listed in the eligibility criteria list above, that should rule out that option and other options should be sought. The Khana v Southwark judgment makes reference to that.

Conclusion

WBDA therefore totally rejects any proposal from WBC to introduce 'an upper cost parameter for the cost of domiciliary care and non-residential care services'.

Concern

WBDA is Concerned that WBC is already operating an upper cost parameter for the cost of domiciliary care and non-residential care services:
During a focus group held by West Berkshire Independent Living Network on 07/09/11 designed to gather views and issues from local disabled people and their carers who have been assessed for a Personal Budget one person attending indicated that WBC had caped a care package because 'a care home would cost less'. See highlighted line in report attached as Appendix 2.
WBDA seeks a re-assurance from WBC that it is not already operating an upper cost parameter for the cost of domiciliary care and non-residential care services. Lack of any such re-assurance would lead WBDA to conclude that WBC was operating such a cap before this consultation was undertaken.
Appendix 1.
BRIEFING ON WEST BERKSHIRE’S PROPOSAL ON FUNDING ARRANGEMENTS FOR DOMICILIARY CARE AND NON RESIDENTIAL SERVICES

INTRODUCTION
A proposal went to WBC’s Management Board on 21 June 2011 to seek approval for the amendment to the Fair Access to Care Policy to introduce an upper cost parameter for the cost of domiciliary care and non-residential care services. 

WBC wishes now to consult on this proposal with members of the public and WBC Independent Living Network has agreed to be the conduit for this consultation process.

All views will be summarised and presented back to Management Board on 6 October 2011 for their views before going to WBC Executive on 20 October 2011 for  decision.

BACKGROUND
The Council’s strategy and the usual preference of an individual in receipt of adult social care services are to remain at home.  However, for those with substantial and complex needs the cost of this care at home can exceed the cost of a care home that could also meet their needs.

The Council seeks to provide a reasonable and equitable approach that is non discriminatory and takes into account each individuals needs and circumstances. It also has a duty to ensure the effective use of its finite resources both in terms of value for money and quality. 

PROPOSAL
The Council now proposes to add an amendment to its Fair Access to Care Policy that enables Adult Social Care to introduce an upper cost parameter for the cost of domiciliary care and non-residential care services that can be used as a guide for the cost of care packages.   

This would mean that where an individual is assessed as requiring a domiciliary care package in excess of the upper-cost parameter and there is an alternative care home placement which meets the individual’s assessed needs, the Council may take into account the issue of resources in determining the care provision.  The cost of the care home will vary with the individuals age and needs.

However, decisions on placement will always be specific to the individual, taking account of the individual’s needs and whether they can be better met in a care home. 

LEGAL FRAMEWORK

Legal opinion advises the following on this matter;

The Fair Access to Care Guidance (FACS) – 2003

This states the following;

‘Councils are reminded that they should consider potential outcomes for individuals, and the cost- effectiveness of providing care to them, , on the merits or each case.  In doing so they should tailor services to each individual’s circumstances and should only use upper-cost parameters for care packages as a guide’.

Caselaw – Gloucestershire judgement 1996 and Khana 2001.

The courts have held that a local authority can take into account its resources in deciding between 2 care packages which both meet an individual’s needs, but that an individual’s needs will be paramount.

Where an individual has been assessed as having needs which would be better met by being in residential care, the Local Authority can legitimately refuse to fund home care even where the service user and /or their family wish for the service user to remain at home. 

In those circumstances families wishing for the individual to stay in their home may choose to meet the difference between the cost of a care home and the domiciliary care package by a private arrangement with the care provider, although these costs would be excluded from the assessment of Disability Related Expenses.

CONCLUSION

The Council is clear that the needs of the individual are paramount and that resources are but one factor.  However the decision to implement an upper cost parameter for non residential care service will enable resources to be factored into the decision making process as long as the Council can demonstrate it is acting lawfully.

JAN EVANS

Head of Adult Social Care

19 August 2011.
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West Berkshire Independent Living Network

Promoting independent living for people in West Berkshire

Report on a Focus Group

held on 7th September 2011

Evaluation of the Personal Budgets scheme in West Berkshire

Contents.

1. How the consultation was conducted

2. Annotated transcript of the discussion

3. Brief analysis of the discussion

4. Recommendations to West Berkshire Council
1. How the consultation was conducted

West Berkshire Council sent out approximately 290 invitations to clients already involved in the process of Personal Budgets (PB), inviting participation at an afternoon event in a central, accessible location.

Six people turned up to the meeting who are involved in the process, five receiving a PB and one in discussions about it. In addition, two of the hosts have been through the process, one as a recipient and one as a carer for someone who would have qualified for a PB if NHS Continuing Care had not prevented it.

The following questions were tabled, to set the scene for the discussion. 

What is your overall opinion on Personal Budgets?

What do you think of the process of getting a personal budget?

What can be done to improve Personal Budgets in West Berkshire?
An open approach was taken to ensure those present talked about issues that mattered to them.

The remainder of this section paraphrases, in the order delivered, what was said. Each statement was tagged afterwards with a classifier as to ‘opinion’, ‘process’, etc., (some statements being difficult to classify into specific headings).   

2. Annotated transcript of the discussion

(PROMPT) What is your overall opinion on Personal Budgets?

(opinion) ‘They are unfair. A mental health unit closed and some got PBs to continue elsewhere and some did not.’

(process) ‘I’ve had five assessments so far; one for a PB, one for DLA and three others. We need a single assessment for all benefits.’ (Three people present complained about having multiple assessments for multiple benefits.)

(opinion) ‘My Direct Payments used to cover my respite, but now I am on a PB I have less money’.

(other) ‘I don’t have a PB at present because I am in a Care Home, needing 24 hour care. I like being in a care home because of the interactions with others in a similar situation.’ 

(process) ‘Two people came to do the assessment and it was thorough.’

(process) ‘I knew more by the time I had my second assessment.’

(opinion) ‘Linda Fry was very good.’

(process) ‘I did not know I was going to be assessed as a carer for my mother. You need an advocate with you. You don’t get any papers in advance.’

(opinion) ‘With the changeover from DPs to PBs you don’t need to keep so many receipts.’

(process) ‘The Council stopped us paying our own money into the PB account to top it up with extra money for other things.’ (upon discussion this delegate tended to agree there may be some minor breaking of the rules going on, to meet the necessary situation of how to pay for everything efficiently. 

(process) Two present expressed uncertainty about ‘the rules’ surrounding operation of their PB account. ‘I don’t have a written statement of what is paid into my PB account.’

(improvement) ‘It could be a good system if communications were better.’

(process) ‘It took a long time to go through the process.’ (2 individuals reported this.)

(process) In contrast, one person said ‘the process was rushed.’

(process) One person said ‘the process was OK.’

(other) One person reported borrowing from a friend because there was a gap between DPs finishing and the promise of a PB payment actually happening. Without the promise of a PB payment in the pipeline she reported she would not have borrowed money.

(process) One present reported she had been required to close her account and to open a new one for her PB, having to repay an overpayment and accrue bank charges because the transfer to the PB was not managed. She has not raised this cost with the Council. Others present felt that the Council should cover such costs In contrast one other present had been allowed to use a DP account for PB use. 

(improvement) Those present expressed concern that closing accounts should not be necessary and transition between systems should be well managed.

(process) One submission, made by an observer on behalf of someone who could not attend the Focus Group, made after the session had closed was that the PB holder had been due for annual review on 1st September, the review did not happen and all PB payments have stopped automatically.  This would appear to expose a very serious system flaw if it is repeated. An immediate system investigation is required.

(PROMPT)  Do you feel in control?

(opinion) Four responded ‘yes’, one said ‘not applicable’ and one said ‘mine is different because I do not have enough information because the Council is managing my son’s budget, not me’.

(opinion) Two delegates commented on the lack of flexibility to transfer spending between different budget headings.

(process) One present said ‘I do not know what I can spend the money on’.

(PROMPT ) What do you feel about the way communications have been handled
(process) There was general concern about lack of continuity of contact with the same person in the Council. ‘They keep changing departments.’

(process) ‘Is there a list of what I can spend my PB on?’

(PROMPT ) What do you think of the process of getting a Personal Budget?
(opinion) ‘Things are still settling down.’

(opinion) ‘I was told you will get like-for-like but we’ve been cut from 5 days a week to 3 days a week of care.’

(PROMPT ) Have you been allocated enough money?
(opinion) Three present felt they had not had enough time yet to find out if they would have enough.

(opinion) One responded that her ‘mother does not have enough’.

(opinion) One person has had a cap applied.  ‘A care home would cost less.’
(opinion) Two agreed with that, on balance, it is better to be able to choose the carers they want.

(opinion) ‘We want the Council to look after the management of the money and to employ an agency, as we get older and need to stand back from looking after our son.’

(opinion) Most of those present seemed positive towards the idea of meeting again in 4, 5 or 6 months time, when everyone would have more experience of how things are going. Most present saw benefit in ‘learning from each other’.

3. Brief analysis of the discussion

Very few PB clients attended this event, so caution should be exercised in drawing any general conclusions.

The most immediate concern arises from the comment tabled by an observer relating to an annual review not happening and payments being stopped.

To an extent and in a general sense, the experience of this group of PB clients has been that the outcome has felt like something of a cost-cutting exercise, counter-balanced by the positive benefit that useful choice that has become available.

In general those present were, overall, not unhappy with PBs, but all felt it was early days. Money is starting to come in, but payments out are not much under way yet. The concerns raised were quite numerous, although anxiety levels are not high among those taking part in this discussion.

4. Recommendations to West Berkshire Council.

1. A careful review of the design and operation of the PB system is required to ensure that PB recipients are not overlooked for annual review and that there is no risk of unexpected cessation of payments due to gaps or weaknesses in the process.

2. Continued efforts should be made to strive for the elusive goal of ‘The Single Assessment’ process.

3. The communication process should be examined to determine the wider range of reasons why some clients fell it could be improved, noting that lack of continuity of contact has been highlighted as one issue.

4. A review should be undertaken to determine how much written information should be made available to potential PB clients before an assessment. That information should include or emphasise the option and possible importance of being accompanied or using advocacy at assessment interviews

5. The rules and requirements relating to bank accounts have caused some difficulties and may not have been applied consistently. A review should be made to ascertain whether this aspect of the system could be made simpler, more robust or perhaps better explained in literature and in spoken advice.

6. Written statements of income should be made available either as the norm or to those who request them.

7. Noting that some clients say they are not clear what they may spend money on or have expressed a desire to have more flexibility to spend across alternative budget headings, it is recommended to investigate why there is a lack of clarity and to review the guidance notes on flexibility to spend and whether there are any related staff retraining issues.

8. Most present were positive to the idea of a follow-up meeting in 4-6 months, at which point all felt they would be more familiar with the subject of PBs and would be better placed to share insights. Such a meeting should be convened.  

For further information about this report please contact:

John Holt, West Berkshire Independent Living Network,

2, Clayhill Crescent,

Newbury RG14 2NP

johnmholtbsc@aol.com Tel: 01635 33582 www.wbda.org.uk
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